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Inthecaseof S.L.v. Austria,
The European Court of Human Rights (First Sectisitfing as a Chamber composed of:
Mr C.L. Rozakis, President
Mrs F. TULKENS,
Mr  G. BONELLO,
Mrs N. VAJIC,
Mrs S. BD)TOUCHAROVA,
Mr  A. KOVLER,
Mrs E. SEINER, judges
and Mr S. NELSEN, Deputy Section Registrar
Having deliberated in private on 5 December 2002,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 48533) against the Republic of Austria
lodged with the European Commission of Human Rigtitee Commission”) under former
Article 25 of the Convention for the ProtectionHi@iman Rights and Fundamental Freedoms
(“the Convention”) by an Austrian national, Mr S(tthe applicant”), on 19 October 1998.

2. The applicant was represented by Mr H. Graypmdéawyer practising in Vienna. The
Austrian Government (“the Government”) were repnéseé by their Agent, Ambassador H.
Winkler, Head of the International Law Departmenttlae Federal Ministry of Foreign
Affairs.

3. The applicant alleged that the maintenanceomsef of Article 209 of the Austrian
Criminal Code, which penalised homosexual actsdodtamen with consenting adolescents
between fourteen and eighteen years of age, viblaite right to respect for his private life
and was discriminatory.

4. The application was allocated to the Third ®acbf the Court (Rule 52 § 1 of the
Rules of Court). Within that Section, the Chamibet twould consider the case (Article 27 §
1 of the Convention) was constituted as provideRurfe 26 § 1.

5. On 1 November 2001 the Court changed the commo®f its Sections (Rule 25 § 1).
This case was assigned to the newly composedSeardion.

6. By a decision of 22 November 2001 the Courtated the application admissible.

7. The applicant filed observations on the méRusle 59 § 1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

8. The applicant was born in 1981 and lives in Badtein (Austria).

9. At about the age of eleven or twelve the applicoegan to be aware of his sexual
orientation. While other boys were attracted by wamhe realised that he was emotionally
and sexually attracted by men, in particular by méao are older than himself. At the age of
fifteen he was sure of his homosexuality.
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10. The applicant submits that he lives in a raraa where homosexuality is still taboo.
He suffers from the fact that he cannot live hisnbeexuality openly and - until he reached
the age of eighteen - could not enter into anyilfing sexual relationship with an adult
partner for fear of exposing that person to crirhip@secution under Article 209 of the
Criminal Code $Gtrafgesetzbughof being obliged to testify as a withess onrtiest intimate
aspects of his private life and of being stigmatibg society should his sexual orientation
become known.

[I. RELEVANT DOMESTIC LAW AND BACKGROUND

A. TheCriminal Code

11. Any sexual acts with persons under fourteemsyef age are punishable under Articles
206 and 207 of the Criminal Code.
12. Article 209 of the Criminal Code, in the versiin force at the material time, read as
follows:
“A male person who after attaining the age of reeeatfornicates with a person of the same sex who ha

attained the age of fourteen years but not thechgighteen years shall be sentenced to imprisohfoen
between six months and five years.”

13. This provision was aimed at consensual homadeacts, as any sexual act of adults
with persons up to nineteen years of age are pabishunder Article 212 of the Criminal
Code if the adult abuses a position of authorigr€pt, employer, teacher, doctor, etc.). Any
sexual acts involving the use of force or threats @unishable as rape, pursuant to Article
201, or sexual coercion pursuant to Article 202 tbé Criminal Code. Consensual
heterosexual or lesbian acts between adults arsbperover fourteen years of age are not
punishable.

14. Offences under Article 209 were regularly praged, an average of sixty criminal
proceedings being opened per year, out of whidhrd tesulted in a conviction. As regards
the penalties applied, a term of imprisonment uguwdceeding three months was imposed in
65 to 75% of the cases, of which 15 to 25% weresnspended on probation. According to
information given by the Federal Minister for Jastin reply to a parliamentary request, in
the year 2001 three persons were serving a tenmumisonment based only or mainly on a
conviction under Article 209 of the Criminal Codedafour others were held in detention on
remand in proceedings relating exclusively to changnder Article 209.

15. On 10 July 2002, following the Constitutio@urt's judgment of 21 June 2002 (see
below), Parliament decided to repeal Article 209tlo¢ Criminal Code. In addition, it
introduced Article 207b of the Criminal Code, whipknalises sexual acts with a person
under sixteen years of age if that person is fatage reasons not mature enough to
understand the meaning of the act and the offetadkes advantage of this immaturity or if
the person under sixteen years of age is in agagdint and the offender takes advantage of
that situation. Further Article 207b penalises itidg persons under eighteen years of age to
engage in sexual activities by payment. Article RGpplies irrespective of whether the
sexual acts at issue are heterosexual, homosexu#tsbian. The above amendment,
published in the Official Gazett@(ndesgesetzblatho. 134/2002, entered into force on 14
August 2002.
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B. Proceedings beforethe Constitutional Court

16. In a judgment of 3 October 1989, the Constitil Court found that Article 209 of
the Criminal Code was compatible with the principfeequality under constitutional law and
in particular with the prohibition on gender disemation contained therein. That judgment
was given upon the complaint of a person who submdty brought his case before the
CommissionZ. v. Austriano. 17279/90, Commission decision of 13 May 1@8eported).

17. The relevant passage of the Constitutionar@Ggudgment reads as follows:

“The development of the criminal law in the lasivfdecades has shown that the legislature is styiton
apply the system of criminal justice in a signifidg more restrictive way than before in pursuaatéhe
efforts it is undertaking in connection with itsligg on the treatment of offenders, which have lmeo
known under the general heading of "decriminaligdti This means that it leaves offences on thaitstat
book or creates new offences only if such punishnténbehaviour harmful to society is still found
absolutely necessary and indispensable after tlnéest criteria have been applied. The criminalvsion
which has been challenged is included in the grafupcts considered unlawful in order to proteab ah
extent thought to be unavoidable - a young, maguperson from developing sexually in the wrong way.
('Homosexual acts are only offences of relevandieocriminal law inasmuch as a dangerous straist mu
not be placed by homosexual experiences upon tkeakelevelopment of young males Pallin in
Foregger/NowakowsKpublishers), Vienna commentary to the Criminat€01980, para. 1 on Article 209
...). Seen in this light, it is the conviction dfet Constitutional Court that from the point of vieithe
principle of equality contained in section 7 pateof the Federal Constitutional Law and sectiorf 2he
Basic Constitutional Act those legislating on thianinal law cannot reasonably be challenged foinigik
the view, by reference to authoritative expert apis coupled with experience gained, that homodexua
influence endangers maturing males to a signiflgagteater extent than girls of the same age, and
concluding that it is necessary to punish undercifiminal law homosexual acts committed with young
males, as provided for under Article 209 of the &&@ode. This conclusion was also based on theivwi
of morality, which they wanted to impose while dolyserving the current policy on criminal justichieh
aims at moderation and at restricting the punishneéroffences (while carefully weighing up all the
manifold advantages and disadvantages). Takingyineg into account, we are dealing here with a
distinction which is based on factual differenced ¢herefore constitutionally admissible from thanp of
view of section 7 para. 1 of the Federal Constiudi Law, in conjunction with section 2 of the BRasi
Constitutional Act.”

18. On 29 November 2001 the Constitutional Calistmissed the Innsbruck Regional
Court's request to review the constitutionalityAoficle 209 of the Criminal Code.

19. The Regional Court had arguetder alia, that Article 209 violated Articles 8 and 14
of the Convention as the theory that male adoléscean a risk of being recruited into
homosexuality on which the Constitutional Court hatled in its previous judgment, had
since been refuted. The Constitutional Court fothrat the issue waes judicata It noted
that the fact that it had already given a rulingtib@ same provision did not prevent it from
reviewing it anew, if there was a change in thevaht circumstances or different legal
argument. However, the Regional Court had failedite detailed reasons for its contention
that relevant scientific knowledge had changeduthsan extent that the legislator was no
longer entitled to set a different age limit fornsensual homosexual relations than for
consensual heterosexual or lesbian relations.

20. On 21 June 2002, upon a further request foewemade by the Innsbruck Regional
Court, the Constitutional Court found that Artid@9 Criminal Code was unconstitutional.

21. The Regional Court had argued, firstly, asad done previously, that Article 209 of
the Criminal Code violated Articles 8 and 14 of fBenvention and, secondly, that it was
incompatible with the principle of equality undemstitutional law and with Article 8 of the
Convention, as a relationship between male adaisdetween fourteen and nineteen years
of age was first legal, but became punishable aa 88 one reached the age of nineteen and
became legal again when the second one reachedgth@f eighteen. The Constitutional
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Court held that the second argument differed froenarguments which it had examined in its
judgment of 3 October 1989 and that it was theeefoot prevented from considering it. It
noted that Article 209 concerned only consensuahdsexual relations between men aged
over nineteen and adolescents between fourteemighteen years of age. In the fourteen-to
nineteen-year age bracket homosexual acts betwersons of the same age (for instance two
sixteen-year-olds) or of persons with a one-to-frear age difference were not punishable.
However, as soon as one partner reached the ageedéen, such acts constituted an offence
under Article 209 of the Criminal Code. They becdegal again when the younger partner
reached the age of eighteen. Given that Article @@dot only apply to occasional relations
but also covered ongoing relationships, it ledather absurd results, namely a change of
periods during which the homosexual relationshiptwd partners was first legal, than
punishable and then legal again and could therefotebe considered to be objectively
justified.

C. Parliamentary debate

22. In the spring of 1995 the Social DemocratictyRahe Green Party and the Liberal
Party brought motions in Parliament to repeal Aet209 of the Criminal Code. They argued
in particular that the legislator in the 1970s hastified this provision on the theory that male
adolescents were at a risk of being recruited hmmosexuality while female adolescents
were not. However, modern science had shown tixaterientation was already established
at the beginning of puberty. Moreover, differenteagof consent were not in line with
European standards. In this respect they referrgzhiticular to Recommendation 924/1981
of the Parliamentary Assembly of the Council of &@e which had advocated equal ages of
consent for heterosexual and homosexual relatiBnstection of juveniles against sexual
violence and abuse was sufficiently afforded byeotprovisions of the Criminal Code,
irrespective of their sexual orientation.

23. Subsequently, on 10 October 1995, a sub-caeendf the Legal Affairs Committee
of Parliament heard evidence from eleven expertsaious fields such as medicine, sexual
science, AIDS prevention, developmental psycholgzpychotherapy, psychiatry, theology,
law and human-rights law. Nine were clearly in favof repealing Article 209, an important
argument for the experts in the fields of medicipsychology and psychiatry being that
sexual orientation was, in the majority of casesal@dished before the age of puberty, which
disproved the theory that male adolescents weraited into homosexuality by homosexual
experiences. Another recurring argument was thatlgng homosexual relations made
AIDS prevention more difficult. Two experts were fiavour of keeping Article 209: one
simply stated that he considered it necessaryhiptotection of male adolescents; the other
considered that despite the fact that there wassuh thing as being recruited into
homosexuality, not all male adolescents were ajfresagle of their sexual orientation and it
was therefore better to give them more time tobdéistatheir identity.

24. On 27 November 1996 Parliament held a debatemotion to repeal Article 209 of
the Criminal Code. Those speakers who were in flagbuepealing Article 209 relied on the
arguments of the majority of the experts hearchandub-committee. Of those speakers who
were in favour of keeping Article 209, some simplypressed their approval while others
emphasised that they still considered the provisiecessary for those male adolescents who
were not sure of their sexual orientation. Thers &a equal vote at the close of the debate
(91 to 91). Consequently, Article 209 remainedtmngtatute book.
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25. On 17 July 1998 the Green Party again broaghbtion before Parliament to repeal
Article 209 of the Criminal Code. The ensuing debé&dllowed much the same lines as
before. The motion was rejected by 81 votes to 12.

26. On 10 July 2002 Parliament decided to repeatld 209 of the Criminal Code (see
paragraph 15 above).

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTI®™N TAKEN ALONE
AND IN CONJUNCTION WITH ARTICLE 14

27. The applicant complained about the maintenancéorce of Article 209 of the
Criminal Code which criminalises homosexual actadiilt men with consenting adolescents
between fourteen and eighteen years of age. Retyngrticle 8 of the Convention, taken
alone and in conjunction with Article 14, he alldgbat his right to respect for his private life
had been violated and that the contested provigias discriminatory, as heterosexual or
lesbian relations between adults and adolescetieisame age bracket were not punishable.

Article 8 provides:

“1. Everyone has the right to respect for his iévand family life, his home and his correspondenc

2. There shall be no interference by a public ety with the exercise of this right except suchigiin
accordance with the law and is necessary in a detiosociety in the interests of national secuityblic
safety or the economic well-being of the countoy, the prevention of disorder or crime, for thetpobion
of health or morals, or for the protection of tights and freedoms of others.”

Article 14 provides:

“The enjoyment of the rights and freedoms set farthithe] Convention shall be secured without
discrimination on any ground such as sex, raceourpllanguage, religion, political or other opinjon
national or social origin, association with a natibminority, property, birth or other status.”

28. Given the nature of the complaints, the Cdagms it appropriate to examine the case
directly under Article 14, taken together with Até 8.

29. It is not in dispute that the present cads faithin the ambit of Article 8, concerning
as it does a most intimate aspect of the applEamnivate life (see, for instancBudgeon v.
the United Kingdomjudgment of 22 October 1981, Series A no. 421p.8 52;Smith and
Grady v. the United Kingdommos. 33985/96 and 33986/96, § 90, EHCR 1999Affjcle 14
therefore applies.

30. The applicant asserted that in Austria, likethe majority of European countries,
heterosexual and lesbian relations between adaotiscansenting adolescents over fourteen
years of age were not punishable. He submitted ttete was nothing to indicate that
adolescents needed more protection against coradmsmosexual relations with adults than
against such heterosexual or lesbian relationsleNut being necessary for protecting male
adolescents in general, Article 209 of the Crimiftddde also hampered homosexual
adolescents in their development by attaching sgtigma to their relations with adult men
and to their sexual orientation in general. In ttaginection, the applicant, referring to the
Court's case-law, asserted that any interferendd wiperson's sexual sphere and any
difference in treatment based on sex or sexualnti®n requires particularly weighty
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reasons (se€mith and Grady v. the United Kingdonited above, § 94, and\.D.T v. the
United Kingdomno. 35765/97, § 36, 31 July 2000, unreported).

31. This was all the more true in a field whefewsopean consensus existed to reduce the
age of consent for homosexual relations. Despédabt that a European consensus had been
growing ever since the introduction of his appii@at the Government had failed to come
forward with any valid justification for upholdingntil very recently, a different age of
consent for homosexual relations than for hetenaeslear lesbian relations. In particular, the
applicant pointed out that in April 1997, in Sepbemnand December 1998 and again in July
2001, the European Parliament had requested Austriapeal Article 209. Similarly, the
Human Rights Committee, set up under the Internati€ovenant on Civil and Political
Rights, has found that Article 209 was discrimimptdrhe Parliamentary Assembly of the
Council of Europe issued two recommendations in02&dvocating equal ages of consent for
heterosexual, lesbian and homosexual relationganomber of member States of the Council
of Europe have recently introduced equal ages n$eat.

32. Further, the applicant pointed out that them@ussion, in the Sutherland case
(Sutherland v. the United Kingdomo. 25186/94, Commission's report of 1 July 1997,
unreported) had departed from its earlier caserkdi®d on by the Government. In his view,
the difference between the present applicationtaedsutherland case is not decisive, as the
fact that under United Kingdom law in force at thaterial time, the adolescent partner was
also punishable was only referred to by the Comionisas a subsidiary argument. As to the
Government's further argument that Article 209 veidl considered necessary for the
protection of male adolescents, he submitted thatgreat majority of scientific experts
whose evidence had been heard in Parliament in A88%lisagreed with this view.

33. The Government drew attention to the recergraiment of the Criminal Code. They
asserted that the applicant, who has always clatmée attracted by men older than himself,
runs no risk of being punished for any homosexekitions under the newly created section
207b of the Criminal Code. The Government therefsieted that their position remained
unchanged and maintained their previous submissions

34. The Government referred to the Constituti@@alirt's ruling of 3 October 1989 and to
the case-law of the Commission (£f.v. Austria no. 17279/90, Commission decision of 13
May 1992, unreported, artd.F. v. Austria no. 22646/93, Commission decision of 26 June
1995, unreported) pointing out that the Commisgiad found no indication of a violation
either of Article 8 alone or taken in conjunctioitiwArticle 14 of the Convention in respect
of Article 209 of the Austrian Criminal Code. Asttte aforementioned case $fitherland v.
the United Kingdomthe Government pointed out that there was an itapb difference,
namely that under Article 209 of the Austrian Cmiadi Code, the adolescent participating in
the offence was not punishable. Moreover, theyrredeto the fact that, in 1995, the Austrian
Parliament had heard numerous experts and hadsdeguArticle 209 extensively with a
view to abolishing it, but had decided to upholdas the provision was still considered
necessary, within the meaning of Article 8 § 2l Convention, for the protection of male
adolescents.

35. The Court notes at the outset that, followtlmgy Constitutional Court's judgment of 21
June 2002, Article 209 of the Criminal Code hasnbeealed. The amendment in question
entered into force on 14 August 2002. However, tevelopment does not affect the
applicant's status as a victim within the meanihcAdicle 34 of the Convention. In this
connection, the Court reiterates that a decisiomeasure favourable to the applicant is not in
principle sufficient to deprive him of his statusavictim unless the national authorities have
acknowledged, either expressly or in substance,tlaeal afforded redress for, the breach of
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the Convention (see, for instan@glban v. Romani§GC], no. 28114/95, § 44, ECHR 1999-
VI). In the admissibility decision of 22 Novembe®@ in the present case, the Court
accepted that the applicant, who has always asgstréd he felt attracted by men older than
himself, was prevented by Article 209 of the Criali€ode from entering into any sexual
relationship corresponding to his disposition. Adbagly, it found that he was directly
affected by the maintenance in force of Article 20%il he attained the age of eighteen.
Having regard to the present situation, the Coortsalers that the Constitutional Court's
judgment, which is based on other grounds tharethelgeed on in the present application, has
not acknowledged let alone afforded redress foatleged breach of the Convention. Nor can
it be said that the “matter has been resolved” iwithe meaning of Article 37 8 1 (b) of the
Convention. The present case differs from the Slathé case which has been struck off the
Court's list upon the request of the parties, wad feached a settlement following a change
in domestic law $utherland v. the United KingdofsC], no. 25186/94, 27 March 2001,
unreported).

36. According to the Court's established case-law,difference in treatment is
discriminatory for the purposes of Article 14 if thas no objective and reasonable
justification”, that is if it does not pursue a ¢iémate aim” or if there is not a “reasonable
relationship of proportionality between the meamsplyed and the aim sought to be
realised”. Moreover, the Contracting States enjoyceatain margin of appreciation in
assessing whether and to what extent differencestharwise similar situations justify a
different treatment (see théarlheinz Schmidt v. Germanydgment of 18 July 1994, Series
A no. 291-B, pp. 32-33, 8§ 2&algueiro da Silva Mouta v. Portugalo. 33290/96, § 29,
ECHR 1999-IX andrretté v. Franceno. 36515/97, 88 34 and 40, ECHR 2002-1).

37. The applicant complained about a differencetreatment based on his sexual
orientation. In this connection, the Court reitesathat sexual orientation is a concept covered
by Article 14 (see the above-cit&ahlgueiro da Silva Mouta v. Portugedse, 8 28). Just like
differences based on sex, (see Kwlheinz Schmidt v. Germarjudgment, ibid. and the
Petrovic v. Austrigudgment of 27 March 1998eports of Judgments and Decisidi98-II,

p. 587, § 37), differences based on sexual ori@mtaequire particularly serious reasons by
way of justification (see the above-cit8dith and Grady v. the United Kingdaase, § 90).

38. The Government asserted that the contestedsmo served to protect the sexual
development of male adolescents. The Court acéeptghe aim of protecting the rights of
others is a legitimate one. It remains to be aatet whether there existed a justification for
the difference of treatment.

39. The Court observes that in previous casesden by the Government which related
to Article 209 of the Austrian Criminal Code, th@m@mission found no violation of either
Article 8 of the Convention alone or taken togetivéth Article 14. However, the Court has
frequently held that the Convention is a livingtrasnent, which has to be interpreted in the
light of present-day conditions (see, for instarihe,above-citedretté v. Francecase, ibid.)

In the Sutherland case, the Commission, havingrdeigarecent research according to which
sexual orientation is usually established beforeeply in both boys and girls and to the fact
that the majority of member States of the CountiEorope have recognised equal ages of
consent, explicitly stated that it was “opportuned¢consider its earlier case-law in the light
of these modern developmentsSutherland v. the United Kingdon@ommission's report,
cited above, 88 59-60). It reached the conclusiat in the absence of any objective and
reasonable justification the maintenance of a higlge of consent for homosexual than for
heterosexual acts violated Article 14 taken togethith Article 8 of the Convention (ibid., §
66).
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40. Furthermore, the Court considers that theedifice between the Sutherland case and
the present case, namely that the adolescent papasicipating in the proscribed
homosexual acts was not punishable, is not decidiies element was only a secondary
consideration in the Commission's repdstd., § 64).

41. What is decisive is whether there was an dbg@nd reasonable justification why
young men in the fourteen-to eighteen-year agekbtateeded protection against any sexual
relationship with adult men, while young women e tsame age bracket did not need such
protection against relations with either adult n@@nwomen. In this connection the Court
reiterates that the scope of the margin of apptieaideft to the Contracting State will vary
according to the circumstances, the subject mattdrits background; in this respect, one of
the relevant factors may be the existence or nastence of common ground between the
laws of the Contracting States (see, for instaRetrovic v. Austriacited above, 8§ 38, and
Fretté v. Francecited above, § 40).

42. In the present case the applicant pointed and, this has not been contested by the
Government, that there was an ever growing Euromemsensus to apply equal ages of
consent for heterosexual, lesbian and homosexuatiams. Similarly, the Commission
observed in the above-mentioned Sutherland caséetyaality of treatment in respect of the
age of consent is now recognised by the great mhajor Member States of the Council of
Europe” (bid., § 59).

43. The Government relied on the Constitutionali€e judgment of 3 October 1989,
which had considered Article 209 of the Criminaldéonecessary for avoiding “that a
dangerous strain .. be placed by homosexual expaEseupon the sexual development of
young males”. However, this approach has been atgtddby the 1995 Parliamentary debate
on a possible repeal of that provision. As wasthlygpointed out by the applicant, the vast
majority of experts heard in Parliament clearlyresged themselves in favour of an equal age
of consent, finding in particular that sexual ot&ion was in most cases established before
the age of puberty and that the theory that maleleadents were “recruited” into
homosexuality had thus been disproved. Notwithstands knowledge of these changes in
the scientific approach to the issue, Parliamenidael in November 1996 to keep Article 209
on the statute book.

44. To the extent that Article 209 of the CrimiQadde embodied a predisposed bias on the
part of a heterosexual majority against a homodaxuzority, these negative attitudes cannot
of themselves be considered by the Court to amaonsufficient justification for the
differential treatment any more than similar negatattitudes towards those of a different
race, origin or colour (seéemith and Grady. the United Kingdontited above, § 97).

45. In conclusion, the Court finds that the Goweent have not offered convincing and
weighty reasons justifying the maintenance in fatArticle 209 of the Criminal Code.

46. Accordingly, there has been a violation ofidet 14 of the Convention taken in
conjunction with Article 8.

47. Having regard to the foregoing consideratitims,Court does not consider it necessary
to rule on the question whether there has beeaolatin of Article 8 taken alone.

[I. APPLICATION OF ARTICLE 41 OF THE CONVENTION
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48. Article 41 of the Convention provides:

“If the Court finds that there has been a violatadrthe Convention or the Protocols thereto, anithef
internal law of the High Contracting Party concefradlows only partial reparation to be made, thair€o
shall, if necessary, afford just satisfaction te ithjured party.”

A. Damage

49. The applicant requested 1 million Austrianilsalgs (ATS), equivalent to 72,672.83
euros (EUR) as compensation for non-pecuniary damdg asserted that he was hampered
in his sexual development. He reiterates that hepéaticularly attracted by men older than
himself but that Article 209 of the Criminal Codeade any consensual sexual relationship
with men over nineteen years of age an offence eblar, Article 209 generally stigmatised
his sexual orientation as being contemptible andhamal. Thus, he suffered feelings of
distress and humiliation during all of his adolesze

50. The Government did not comment.

51. The Court observes that, in a number of ceseserning the maintenance in force of
legislation penalising homosexual acts between extitgy adults, it considered that the
finding of a violation in itself constituted suffent just satisfaction for any non-pecuniary
damage suffered (see tBeidgeon v. the United Kingdojudgment (just satisfaction) of 24
February 1983, Series A no. 59, pp. 7-8, 8 14;,Nbgis v. Irelandjudgment of 26 October
1988, Series A no. 142, pp. 21-22, § 50; andMuelinos v. Cyprugudgment of 22 April
1993, Series A no. 259, p. 12, § 30).

52. Nevertheless the Court notes that the judgsnienthe above-cited cases were given
between twenty and ten years ago. The Court cassideappropriate to award just
satisfaction for non-pecuniary damage in a casetlie present one, even though Article 209
of the Criminal Code has recently been repealedtlaadipplicant has therefore achieved in
part the objective of his application. In fact, tBeurt attaches weight to the fact that the
applicant was prevented from entering into relaioarresponding to his disposition until he
reached the age of eighteen. Making an assessmeam equitable basis, the Court awards
the applicant EUR 5,000.

B. Costsand expenses

53. The applicant requested a total amount of BBOFB05.34 for costs and expenses
incurred in the Strasbourg proceedings.

54. The Government did not comment.

55. The Court finds the applicant's claim excesdiWaking an assessment on an equitable
basis, the Court awards EUR 5,000 for costs andresgs.

C. Default interest
56. The Court considers it appropriate that thiaude interest should be based on the

marginal lending rate of the European Central Bamkwhich should be added three
percentage points.

FOR THESE REASONS, THE COURT
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1. Holds unanimously that there has been a violation oicketl4 taken in conjunction with
Article 8 of the Convention;

2. Holdsunanimouslythat there is no need to rule on the complaintgdddunder Article 8
of the Convention alone.

3. Holds
(a) by 4 votes to 3 that the respondent State gay the applicant, within three months
from the date on which the judgment becomes fimabeding to Article 44 § 2 of the
Convention, EUR 5,000 (five thousand euros) in @espf non-pecuniary damage,;
(b) unanimously that the respondent State is to thayapplicant, within three months
from the date on which the judgment becomes ficabaling to Article 44 § 2 of the
Convention, EUR 5,000 (five thousand euros) in eespf costs and expenses;
(c) unanimously that from the expiry of the abovemtioned three months until
settlement simple interest shall be payable onattve amounts at a rate equal to the
marginal lending rate of the European Central Bdukng the default period plus three
percentage points;

4. Dismissesinanimously the remainder of the applicant's clmmust satisfaction.

Done in English, and notified in writing on 9 Janua003, pursuant to Rule 77 88 2 and 3
of the Rules of Court.

Sgren NELSEN Christos RzAKIS
Deputy Registrar President

In accordance with Article 45 8§ 2 of the Conventsond Rule 74 8§ 2 of the Rules of Court,
the following separate opinion is annexed to thdgment:
(a) parly dissenting opinion of Mrs Véjijoined by Mrs Botoucharova and Mr Kovler.

C.R.
S.N.
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PARTLY DISSENTING OPINION OF JUDGE VAl JOINED BY JUDGES
BOTOUCHAROVA AND KOVLER

In the present case | do not share the opinionhef majority on the question of
compensation to be awarded to the applicant forpemuniary damage under Article 41 of
the Convention. Taking account thfe facts of the present case | do not see anymeias
depart from the established case-law of the Coamcerning the maintenance in force of
legislation penalising homosexual acts between erxdigg adults (see thBudgeon v. the
United Kingdomjudgment (just satisfaction) of 24 February 1988ries A no. 59, pp.7-8, §
14; theNorris v. Irelandjudgment of 26 October 1988, Series A no. 142 21g22, § 50; the
Modinos v. Cyprugudgment of 22 April 1993, Series A no. 259, p, 18 30) in which no
non-pecuniary damage was awarded. This is all theerso as Austria has voluntarily taken
steps to modify the situation by changing the lavguestion (i.e. its Criminal Code, see § 15
of the judgment) thus bringing it in line with thequirements of the Convention and its case-
law. This being so and having regard to the nabtdirdne breach found, | am of the opinion
that in relation to the applicant's claim for nogcpniary damage the present judgment
constitutes in itself adequate just satisfactiartlie purposes of Article 41.



